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A distinction must also be made between facts that are Distinction
relevant and the evidence by which such facts are proved, for ^^
the former fall to be decided according to the proper law of the facts to be
transaction, while the latter is a matter of procedure for the lex proved
fort. This was considered in The Gaetano and Maria.1

An action was brought in England on a bottomry bond given at the
Azores by the master of a ship carrying the Italian flag, without any
communication with his owners. By Italian law the bond was valid; by
English law its validity depended upon proof that at the time it was
given the ship was in necessity and that the circumstances were such as
to render it impossible for the master to communicate with the cargo-
owners. It was accordingly argued that, since proof of necessity is a
matter of evidence, the question of the validity of the bond must be
determined by English law as being the lexfori. The flaw in this argu-
ment was exposed by the Court of Appeal.

The sole fact in issue was one of substance, namely whether the
master had authority to give a valid bond, a question which fell
to be determined by Italian law as being the law of the flag. The
equivalent English rule on this question no doubt differed from
that obtaining in Italy, but since it affected substance, not pro-
cedure, it was not to be invoked merely because the action was
in England. The converse position occurred in the American
case of Hoadley v. Northern Transportation Co.2 where the facts
were these:

A contract for the shipment of goods was made in Illinois and the
defendants, common carriers, gave the plaintiff shipper a bill of lading
which contained a clause exempting the defendants from all liability for
loss of property by fire while in transit or in a warehouse. The goods
were destroyed at Chicago in the great fire of 1871. By the law of
Illinois, and also of Massachusetts where the action was brought, a
common carrier was permitted to avoid his liability at common law by
a special contract. By the law of Illinois, however, such a contract did
not bind a shipper unless he had assented to its terms, and assent was not
presumed from mere receipt of the bill of lading but had to be proved
by other and additional evidence. By the law of Massachusetts accep-
tance of the bill of lading was in itself sufficient evidence of assent.

The question in the Massachusetts action was whether this rule
of Illinois law applied. Did that rule affect the remedy upon the
contract or its validity ? It is clear that the fact to be proved, no

1  (1882), 7 FIX 137.                                                .

2  115 Massachusetts 304; Beak's Cases on the Conflict of Laws, i. 571. There
' is, however, a conflicting decision, Hartmann v. Louisville & N. ty. Co. (1890),

39 Mo. App. 88; see Goodrich, op. cit., p. 238 note.